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As A Result of the PHE

Barriers “Temporarily” Removed
• Licensing and Credentialing
• HIPAA 
• Ryan Haight and Prescribing of 

Controlled Substances
• Stark Laws
• Supervision Requirements
• Scope of Practice
• Co-Pays
• Frequency Limitations
• Reimbursement



What Next?

Presenter
Presentation Notes
Now that we are pretty much past the pandemic stage (knock on wood) and entering into the endemic stage of COVID…where do we go from here?   We are all bracing ourselves for the end of the federal public health emergency.   FQHCs need to make some decisions.  

Some health centers have already gone completely back to in-person care. A few have fully embraced and invested in technology as a tool.  Most are in wait and see mode…grappling with whether policy changes will be permanent before fully taking the plunge.  I believe that we have seen a landscape change and I don’t think that health centers will be able to successfully go back to business as usual…at least not for very long.




What Next?

Moving

Target

August 2023

November 2023/2024?



https://www.matrc.org/prescribing/

What We “Know”

The declaration of a Public Health Emergency (PHE) in March 2020 triggered 
an allowance in federal law that temporarily allows for the expanded use of 
telemedicine in prescribing controlled substances for the duration of the 
PHE. The allowances made for the PHE were set to expire at the end of the 
PHE - May 11, 2023).

https://www.matrc.org/prescribing/


What We “Know”

Under the Ryan Haight Act of 2008, 
no controlled substance may be 
delivered, distributed or dispensed 
without a valid prescription. A valid 
prescription was one that was issued 
for legitimate medical purposes by:

1) a practitioner who has 
conducted at least one in-
person medical evaluation of 
the patient; or 

2) a covering practitioner. 

https://www.congress.gov/110/plaws/publ425/PLAW-110publ425.pdf


What We “Know”

The Ryan Haight Act allowed for several narrowly tailored telemedicine 
exceptions to the in-person medical evaluation requirement:

• Patient is being treated in a DEA-registered facility (hospital or clinic)
• Patient is being treated in the physical presence of another DEA 

registered practitioner
• Telemedicine consult is conducted by a DEA registered practitioner for 

the Indian Health Service (IHS) and is designated as an Internet Eligible 
Controlled Substances Provider by the DEA

• Telemedicine consult is conducted by a Veterans Health 
Administration (VHA) practitioner during a medical emergency 
recognized by the VHA

• During a public health emergency (PHE) declared by the Secretary of 
the US Dept. of Health and Human Services

• Practitioner has obtained a DEA special registration for telemedicine or 
under other circumstances specified by future DEA regulations.



What We “Know”

On February 24, 2023 the DEA announced proposed rules for permanent 
telemedicine flexibilities and opened it up for public comment for 30 days:



What We “Know”

• The DEA received a record 38,369 public 
comments

• The DEA filed a draft temporary rule with 
the OMB last week titled “Temporary 
Extension of COVID-19 Telemedicine 
Flexibilities for Prescription of Controlled 
Medications”

• The proposed “temporary” rule was 
published in the Federal Register on May 9, 
2023!  The temporary rule was developed 
jointly between DEA and SAMHSA



What We “Know”

Highlights of the Proposed Temporary Rule

• More time is needed to review all the comments and to educate 
providers, patients and pharmacists about any upcoming 
changes.

• The PHE flexibilities will be extended through November 11, 2023

• Any practitioner-patient telemedicine relationships established 
on/before November 11, 2023 will be permitted to continue under 
the PHE flexibilities through November 11, 2024 

UNCLEAR:  What changes the DEA will make to the proposed rule 
based on the public comments received and when these changes 
(if any) will be announced



How to Prepare?

• Providers should use these next few months to at least identify 
all telehealth patients who require prescriptions or prescription 
refills of controlled substances and who have never had an in-
person appointment.

• Providers should give some thought as to the mechanism by 
which these patients will be seen in-person (either by the 
provider or someone who can serve as a referring provider) 
between now and November 11, 2024).



https://www.matrc.org/medicare/

What We “Know”

The declaration of a Public Health Emergency (PHE) in March 2020 triggered 
waivers to the Stark and other financial arrangement laws.  Any financial 
arrangements with a physician entered in reliance on these exceptions will 
expire at the end of the PHE - May 11, 2023).

•Anti-Kickback Statute: This law prohibits the knowing and willful payment of 
"remuneration" to induce or reward patient referrals or the generation of 
business involving any item or service payable by Federal health care programs 
(e.g., Medicare). This practice is often known as "paying for referrals". For 
telehealth, this could mean "giving away:" software licenses, telehealth 
equipment, peripheral devices and more.

•Physician Self-Referral Law (Stark Law): This law prohibits physicians from 
referring patients to receive "designated health services" payable by Medicare 
ore Medicaid from entities with which the physician or immediate family 
member has a financial relationship, unless an exception applies.

https://www.matrc.org/medicare/


How to Prepare?

Providers need:
• To do their research regarding 

FMV for telehealth software, 
equipment, devices, etc.

• To remediate or terminate any 
noncompliant arrangements / 
enter into actual contractual 
agreements where one does not 
exist

• To ensure appropriate record-
keeping 



What We “Know”

The PHE ends on May 11, 2023.  OCR is providing a 90-calendar day transition period.  
Therefore, on August 9, 2023 covered health care providers will once again be subject to 
penalties for violations of the HIPAA Privacy, Security and Breach Notification Rules that 
occur in the provision of telehealth!



How To Prepare?

https://www.matrc.org/hipaa/

https://www.matrc.org/hipaa/


How to Prepare?

https://telehealthresourcecenter.org/resources/fact-sheets/hipaa-telehealth/

https://telehealthresourcecenter.org/resources/fact-sheets/hipaa-telehealth/


How to Prepare?

https://www.hhs.gov/hipaa/for-professionals/security/guidance/guidance-risk-
analysis/index.html

https://www.hhs.gov/hipaa/for-professionals/security/guidance/guidance-risk-analysis/index.html


How to Prepare?

Understand Setting Differences



How to Prepare?



How to Prepare?



How to Prepare?

https://www.dropbox.com/s/pgok5kbdck61qlf/HIPAA%20Compliance%20Roadmap
%20-%20Summary%202023%20-%20Public%20%281%29.pdf?dl=0

https://www.dropbox.com/s/pgok5kbdck61qlf/HIPAA%20Compliance%20Roadmap%20-%20Summary%202023%20-%20Public%20%281%29.pdf?dl=0


What We Know

Some of the Medicare Flexibilities Ending on May 11, 2023:

• Remote evaluations, virtual check-ins, e-visits and remote 
physiological monitoring will only be reimbursable for 
ESTABLISHED patients, and not for NEW patients!

• RHCs and FQHCs:  Virtual Communication Services (G0071) will 
no longer include online digital E & M services.  G0071 can only 
be used for G2012 and G2010.  

• Waivers of beneficiary co-payments and deductibles 
associated with telehealth and virtual services



What We Know

Some of the Medicare Flexibilities Ending on May 11, 2023:

• Hospital Without Walls/Temporary Expansion Sites

• RHCs and FQHCs: must discontinue using locations outside 
the location requirements (some clinics created temporary 
telehealth access point sites that were treated as an 
extension of the clinic) 

• Hospitals must discontinue temporary expansion sites and 
off-site locations and provide services in the hospital/original 
site.



What We Know

Some of the Medicare Flexibilities Ending on May 11, 2023:

• Hospitals will no longer be able to bill for remote therapy 
and education services to patients at home (under 
Medicare OPPS).  Patient’s homes can no longer be 
treated as an extension to a hospital outpatient 
department (this impacts things like PT/OT as a hospital 
service).  This does not impact mental health services or 
therapy services billed by an independent provider.

• Practitioners providing telehealth services to hospitals must 
have agreements and be credentialed and privileged.



What We Know

Some of the Medicare Flexibilities Extended through 
December 31, 2023:
• Virtual Supervision (telehealth to provide direct supervision)

• Category 3 Telehealth Services (unless made permanent in the 
Physician Fee Schedule for 2024 – generally published in the 
Federal Register in November 2023)

• Practitioners working from home as an extension of the office.  
Effective January 1, 2024 practitioners who render telehealth 
services from their home will be required to report their home 
address on their Medicare enrollment.



What We Know

Some of the Medicare Flexibilities Extended through 
December 31, 2024:

• Geographic and originating site requirements

• FQHCs and RHCs as distant site providers for telehealth services

• Delay of in-person requirement for mental health services 
furnished through telehealth

• Audio-only services

• Acute Hospital at Home Initiative



What We Know

Some of the Medicare Flexibilities Extended through December 
31, 2024:

• Use of telehealth to substitute for face-to-face period to 
recertification for hospice care eligibility

• Expanded list of eligible providers to include PT, OT and SLP



How to Prepare

COMMUNICATION IS CRITICAL

Have a plan for letting providers and patients know about 
these changes!  That communication should come from you.  
Don’t hope that they get the information from other sources.



How to Prepare?

https://www.cchpca.org/2023/03/MEDIC
ARE-TELEHEALTH-POLICIES-POST-PHE-AT-A-
GLANCE-FINAL-MAR-2023.pdf

https://www.cchpca.org/

https://www.cchpca.org/2023/03/MEDICARE-TELEHEALTH-POLICIES-POST-PHE-AT-A-GLANCE-FINAL-MAR-2023.pdf
https://www.cchpca.org/


How to Prepare?

https://www.pyapc.com/wp-
content/uploads/2023/03/PYA-End-of-the-PHE-
Compliance-Checklist-Final-031323-PRESS.pdf

https://www.pyapc.com/wp-content/uploads/2023/03/PYA-End-of-the-PHE-Compliance-Checklist-Final-031323-PRESS.pdf


How to Prepare?

https://static1.squarespace.com/static/557a1939e
4b03c20949ff9d6/t/6442bf08b0fd230ba9637332/16
82095880838/CTeL+Telehealth+Audit+Check+List+-
+PHE+Ending+May+11+%28003%29.pdf?inf_contac
t_key=6c13f307c8bac7617394713a4789e02e

https://static1.squarespace.com/static/557a1939e4b03c20949ff9d6/t/6442bf08b0fd230ba9637332/1682095880838/CTeL+Telehealth+Audit+Check+List+-+PHE+Ending+May+11+%28003%29.pdf?inf_contact_key=6c13f307c8bac7617394713a4789e02e


How to Prepare?

https://telehealthresourcecenter.org
/collections/

https://telehealthresourcecenter.org/collections/


What May Change?

The Consolidated Appropriations Act of 
2022 temporarily added qualified OTs, 
PTs, SLPs and Audiologists as eligible 
providers for telehealth services for 
Medicare (will end on December 31, 
2024).   It is unclear what State Medicaid  
programs or private payers will do with 
this.  



What May Change?

The Consolidated Appropriations Act of 
2022 temporarily extended the waiver 
allowing audio-only telephone E&M 
services and behavioral health counseling 
and educational services through 
December 31, 2024.  It did not mandate 
parity in reimbursement with in-person 
care.  It is unclear whether rates for audio-
only services will change.



The Emerging Challenge

Several recent population-based studies have shown that Medicaid beneficiaries, 
including patients who are older; black, Hispanic or Asian; who have limited English 
proficiency; and have lower incomes all have lower rates of telehealth visits during 
COVID-19 than other populations, especially telehealth visits by video.



A Deeper Dive

https://www.rand.org/blog/2021/12/rethinking-the-impact-of-audio-only-visits-on-health.html

https://www.rand.org/blog/2021/12/rethinking-the-impact-of-audio-only-visits-on-health.html


Contact

For More Information:

www.MATRC.org
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